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Time for asserting disqualification of judge, and waiver of disqualification, 73 A.L.R.2d 1238 


l an objection to a judge must be raised at the earliest possible moment,” after learning 


Absent extraordinary circumstances, 
of the grounds for the judge's recusal.° The issue of judicial disqualification is timely if submitted at the earliest practicable 
opportunity after the disqualifying facts are discovered.* A defendant cannot be required to file a motion for substitution for 


cause prior to the alleged bias. 


The requirement that a motion to recuse be filed promptly is intended to promote judicial economy, that is, to ensure that long 


and costly proceedings before a disqualified judge are avoided.° The timeliness requirement with respect to a motion for recusal 
prevents the concealment of an ethical issue in order to create a strategic advantage and prevents the waste of judicial resources 


and prejudice to the nonmovants.’ Timeliness is essential in filing a motion to disqualify a trial judge because delay imposes 
unnecessary disruption on both the judicial system and the litigants and it necessarily results in significant additional costs to 


the parties.® A party may not take chances with a judge about whom the party knows of grounds for recusal and then, after 


such party loses, file a motion for recusal.” 
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The requirement of a timely filing is one of substance and not merely one of form. 19 Only a timely filed recusal motion triggers 


a judge's duty to recuse or to refer the motion to another judge. H 


The basis of requiring a timely objection is that courts disfavor allowing a party to shop for a new judge after determining 


the original judge's disposition toward the case. 12 Tt would seem intolerable to permit a party to play fast and loose with the 
administration of justice by deliberately standing by without making an objection of which the party is aware and thereby 
permitting the proceedings to go to a conclusion which the party may acquiesce in, if favorable, and which the party may avoid, 


if not. ° 


Some jurisdictions, though, permit the disqualification of a judge to be raised at any time,!4 even on appeal or in a collateral 


attack. > Even so, such motion must be made at the earliest practicable moment. a 


The determination of whether a motion to recuse is timely is a fact-intensive inquiry. 1” For instance, a motion to remove a 
superior court judge for prejudice is untimely if it is filed after the judge makes a discretionary ruling in the case and the 


party moving for disqualification received adequate notice of that ruling. 18 Similarly, a bank forfeited its claim that a judge's 
independent research on an issue material to a class certification motion amounted to a violation of its due process right to 
an unbiased judge, by its dilatory conduct in waiting until after a pending motion was decided to present its statement of 
objection seeking to have the judge disqualified, where the bank opposed the judge's tentative ruling on the class certification 
motion on the basis that the judge's independent research was improper, but the bank asserted the judge's independent research 


as a basis for disqualification only after the bank lost on the class certification motion and appellate review thereof failed. 13 
However, plaintiffs in an action seeking the defendants' compliance with a conditional use permit and agreement raised the 
judicial disqualification issue at the earliest practicable opportunity after the disqualifying facts were discovered, and thus the 
issue was timely, where the plaintiffs' attorney received a letter from the trial judge, while an appeal from the grant of the 
defendants' cross-motions for summary judgment was pending, in which the judge admitted that disciplinary proceedings against 
a judge's colleague caused the trial judge to have a personal bias against the plaintiffs' attorney, and the plaintiffs amended their 


assignments of error to allege that the judge erred in failing to self-recuse from the case.” 


A judge was required to honor a defendant's peremptory challenge to the judge which was made during the defendant's initial 
appearance, even though no judge had formally been assigned to the case; the right of peremptory challenge was designed to 
protect a litigant against a judge's participation in any stage of proceedings in which actions were taken that could interfere with 


. ere Bi 2 
the right of a defendant to a fair disposition of the case.7! 


CUMULATIVE SUPPLEMENT 
Cases: 


Motion for recusal filed by town and town board in voting rights case was untimely, even though judge was serving as magistrate 
judge when they learned of potential conflict, and case was randomly assigned to him after he was appointed district judge, where 
town and board had expressly waived conflict while judge was magistrate judge and actively participated in heavily-contested 
litigation, including numerous proceedings before, and submissions to, judge, judge had developed significant familiarity with 
action, reassignment would most likely lead to assignment to judge entirely unfamiliar with case, and they waited until 14 
months after learning of possible conflict and after first judge had issued favorable preliminary injunction decision to file motion. 
28 U.S.C.A. §§ 455(a), 455(e). Flores v. Town of Islip, 448 F. Supp. 3d 267 (E.D. N.Y. 2020). 


To apply the all purpose assignment rule, as an exception to the general rule for determining the timeliness of a motion to 
disqualify a judge, two conditions are necessary: first, the method of assigning cases must instantly pinpoint the judge whom 
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the parties can expect to ultimately preside at trial, and second, that same judge must be expected to process the case in its 
totality, from the time of the assignment, thereby acquiring an expertise regarding the factual and legal issues involved, which 
will accelerate the legal process. Cal. Civ. Proc. Code § 170.6(a)(2). Bontilao v. Superior Court, 37 Cal. App. 5th 980, 250 Cal. 
Rptr. 3d 535 (6th Dist. 2019), review denied, (Oct. 23, 2019). 


Father's motion for automatic change of judge was not timely, even if he was not served with notice of proceedings, in action 
by grandparents for guardianship of children, where father's appearance at hearing started limitations period, and father did not 
file motion within 30 days of making appearance. Blankenship v. Duke, 132 N.E.3d 410 (Ind. Ct. App. 2019). 


Capital defendant waived his claim for recusal of trial judge, who had previously represented defendant as public defender, by 
filing untimely motion, where defendant moved for recusal five days into rape and murder trial, judge had presided over case 
for more than six years up to that point, and defendant should have been made aware of prior representation, either through 
his own recollection or through judge's acknowledgements throughout proceedings. White v. Commonwealth, 544 S.W.3d 125 
(Ky. 2017). 


Mother failed to preserve for appeal her challenge to trial judge's being assigned to continue hearing the case after judge's 
retirement, in proceeding to terminate parental rights, where mother failed to raise any complaint with regard to judge's 
assignment or judge's ability to hear the case. In Interest of S.L.W., 529 S.W.3d 601 (Tex. App. Texarkana 2017), review denied, 
(Nov. 3, 2017). 


Pursuant to statute providing that party may request to substitute judge before hearing of any preliminary contested matters but 
not later than 60 days after summons and complaint are filed, party's request is timely if it is made before judge in fact hears 
substantive issue that goes to ultimate merits of case. Wis. Stats. § 801.58(1). In re Commitment of Matthews, 2021 WI 42, 
397 Wis. 2d 1, 959 N.W.2d 640 (2021). 
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